Markey Upbeat on Martin 700 MHz Plan; Not GOP 
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FCC Chairman Kevin Martin has made a "good start to open things up" with a proposal for the 700 MHz auction, House Telecom Subcommittee Chairman Ed Markey, D-Mass., said at an oversight hearing Tuesday. The plan could be improved by making wireless carriers let consumers switch carriers and take along their phones, Markey said. But Republicans sharply criticized the idea of putting restrictions on the spectrum, which many said would reduce auction revenue. 

Martin said a coalition of companies backing a national wireless broadband alternative urged the Commission to set up the auction to promote the emergence of a national wireless broadband service. This would include making available at least one 11 MHz paired block offered over large geographic areas with combinatorial bidding, allowing establishment of a national service. That would offer small and rural providers "significant opportunities," Martin said. The proposed band plan would provide for a variety of geographic license areas and spectrum block sizes, he said. 

The plan includes "stringent build-out requirements -- the strictest build-out the Commission has ever proposed" to help ensure that rural and underserved parts of the country get new services, Martin said. Requirements would include interim benchmarks and "tough" penalties. Higher power would be allowed in rural areas, reduce need for towers and cutting build-out costs, Martin said. The plan would set aside a third of the spectrum for a platform "more open to devices and applications," the chairman said. Such a platform could allow consumers to use the wireless devices of their choice. 

"The upcoming auction provides a rare chance to promote a more open platform without disrupting existing networks or business plans," Martin said. "To be clear, I have not, however, proposed to apply these same principles to the entire 700 MHz band or to other existing networks. Nor have I proposed to apply network neutrality obligations, unbundling or mandatory wholesale requirements for this block or any other block." Martin said he has proposed a "reserve price" for the spectrum with open platform potential, as well as a reserve price for the entire auction. If the reserve prices aren't met, the spectrum would be auctioned again with no requirements for open devices or applications. 

Many Republicans and some Democrats expressed dismay at Martin's plan to put conditions on the auction, which they said would sap revenues. The plan is "not quite as bad as Frontline but not as good as no conditions," said Commerce Committee Ranking Member Joe Barton, R-Tex., referring to a public-private partnership vying for spectrum for a commercial network committed to build a national interoperable network. Barton said he understands Martin has the votes to pass his plan but added, "Today's hearing may lead to some changed votes." 

"I urge the Commission to review these rules and policies and open the auction to a market that will utilize the spectrum most efficiently," said former House Speaker Dennis Hastert, R-Ill. "This is the only way the auction will proceed on schedule." Said Rep. Eliot Engel, D-N.Y. "I would encourage the Commission to generate the most amount of revenue as possible." 

Interoperability Opportunity 

Martin's plan also calls for a national public safety network to be built by a public-private partnership, with a national commercial licensee collaborating with a national public safety licensee. This would help the Commission ensure that public safety keeps pace with advances in communications and gives first responders the broadband capabilities they need. This part of Martin's plan was generally well received by most lawmakers. 

"Improving communications interoperability should be a priority as the Commission completes the rules," said House Commerce Committee Chairman John Dingell, D-Mich. "This is a crucial issue for the public safety community." The FCC has an "historic opportunity" to fix a long-standing problem, said Rep. Jane Harman, D-Calif. The public-private partnership idea is sound and an opportunity that will not come again soon, she said. Without the public-private option, "we will end up with very pricey networks all around the country," Harman said. 

FCC Commissioner Michael Copps told the subcommittee his first preference would have been a federally funded nationwide interoperable broadband network for first responders. But that won't happen now, so the public-private model is a reasonable compromise. "The challenge is to make sure that this network actually works for public safety," he said, adding that it should be built to public safety's standards and not controlled by commercial decisions. FCC involvement must be strong and ongoing, Copps said. 

Google's Proposal 

Martin expressed concerns about Google's proposed wholesaling requirement, one of the four conditions the company put on its offer to bid $4.6 billion in the 700 MHz auction. Martin said several times in response to lawmakers' questions that his goal is to devise a way to benefit public safety and consumers, not to fit a particular company's business model. "The proposal I've put forward isn't designed to favor any one company," he said. 

"This smacks of corporate welfare," Rep. Marsha Blackburn, R-Tenn., said of Martin's plan. In a related move, Verizon Executive Vice President Tom Tauke responded to a letter to Google sent to the FCC about the auction proposal. Tauke said Google is trying to "get spectrum at a bargain basement price" and attempting to turn a "carefully considered plan on its head" by urging the FCC to adopt rules that would discourage other bids. "The bottom line is this: without Google's rules, the government will get literally billions more for this valuable spectrum, and the taxpayers will be the winners," he said. 

Separately, the 700 MHz item is unlikely to be on the July meeting agenda unless all commissioners "go back and vote on it today -- if they've all figured out what the answers are," Martin told reporters Tuesday after the hearing. Martin also said he favors blind bidding and seems to have the votes to win. But, he said, he lost an effort to impose such rules in the last auction. -- Anne Veigle 
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FCC Chairman Kevin Martin expressed concerns about Google's proposed wholesaling requirement, one of the four conditions the company put on its offer to bid $4.6 billion in the 700 MHz auction. Martin said several times in response to lawmakers' questions that his goal is to devise a way to benefit public safety and consumers, not to fit a particular company's business model. "The proposal I've put forward isn't designed to favor any one company," he said. "This smacks of corporate welfare," Rep. Marsha Blackburn, R-Tenn., said of Martin's plan. In a related move, Verizon Executive Vice President Tom Tauke responded to a letter Google sent to the FCC about the auction proposal. Tauke said Google is trying to "get spectrum at a bargain basement price" and attempting to turn a "carefully considered plan on its head" by urging the FCC to adopt rules that would discourage other bids. 

Separately, the 700 MHz item is unlikely to be on the July meeting agenda unless all commissioners "go back and vote on it today -- if they've all figured out what the answers are," Martin told reporters Tuesday after the hearing. Martin also said he favors blind bidding and seems to have the votes to win. But, he said, he lost an effort to impose such rules in the last auction. 
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FCC Chairman Kevin J. Martin defended his draft 700 megahertz band order at a House hearing today, as Democratic Commissioners Jonathan S. Adelstein and Michael J. Copps expressed support for its “Carterfone” provisions, while saying they would also like additional open-access conditions, including a wholesale mandate. 

For their part, Republican Commissioners Robert M McDowell and Deborah T. Tate said they hadn’t made a decision on how they would vote on the item, although Mr. McDowell said he was “leaning against” the “Carterfone” provisions. 

The FCC late today released an agenda for the agency’s July 31 monthly meeting that includes the 700 MHz band order, as well as an order that agency sources have said would impose an automatic roaming obligation on wireless carriers. The meeting is scheduled to begin at 10:00 a.m. 

During today’s hearing before the House Energy and Commerce Committee’s telecommunications and the Internet subcommittee, Republicans criticized Mr. Martin for proposing the “Carterfone” conditions on a 22-MHz C block - with some taking jabs at Google, Inc., - while some Democrats said he should have gone even further and proposed wholesale and other conditions on the spectrum. 

The draft 700 MHz band order Mr. Martin has circulated proposes to license the C block on a regional economic area grouping (REAG) basis with package bidding and some open-access provisions - customers would be allowed to attach any device or application to the network as long as it didn’t cause harm. The order contemplates a $4.6 billion reserve price; if that amount isn’t met for the C block spectrum, it would be reauctioned as two 11-MHz blocks, one on an REAG basis and the other on an economic area (EA) basis. The overall reserve price for the auction would be about $10 billion. 

Mr. Martin’s order also proposes to auction a 10-MHz D block to a licensee that would be required to construct a shared public-private broadband network. The order also proposes the most stringent build-out requirements the Commission has ever considered. 

During today’s hearing, Mr. Martin acknowledged that no companies appear entirely pleased with his proposal, and he said it wasn’t designed to benefit “any one company” - but rather consumers. 

“A network more open to devices and applications can help ensure that the fruits of innovation on the edges of the network swiftly pass into the hands of consumers,” the Republican Chairman said. “Currently, American consumers are too often asked to throw away their old phones and buy new ones if they want to switch cell phone carriers. And when they buy that new phone, it is the wireless provider, not the consumer, who chooses what applications the consumer will be allowed to use on that new handset.” 

The Chairman stressed, however, that he was not proposing wholesale, unbundling, or net neutrality mandates. Mr. Martin said he is opposed to mandating wholesale access because he thinks it would provide a disincentive to companies to build out a network, and he noted that he has also opposed a net neutrality mandate on wireline services. 

He also said that the $4.6 billion reserve price on the C block was designed to “safeguard the value of the spectrum for the American taxpayer.” He also defended the reserve prices as conservative based on last year’s advanced wireless services (AWS) auction. 

Under questioning from Republicans about why he backed the open-access conditions rather than simply allowing companies to offer them if they wished, Mr. Martin said that no carrier has done so to date. Similarly, he said, consumers got the benefit of being able to port their wireless numbers only once the FCC mandated it. 

During questioning from committee members, Commissioners Adelstein and Copps expressed support for the “Carterfone” conditions, as well as a wholesale mandate. Mr. Adelstein, however, said it was “somewhat frustrating” that the open-access provisions were on a large 22-MHz block. Ms. Tate declined to comment, saying she was still mulling the issues and meeting with parties. “I have not decided how I’m going to vote,” Ms. Tate said. 

Mr. McDowell also said he’s still studying the item as well, although he said later that he was leaning against the “Carterfone” provisions. He said that multiple Wi-Fi-enabled mobile phones are available to consumers, there are dozens of resellers currently in the marketplace, and the “walled garden” model is “starting to dissolve.” In response to a question about whether he would support a wholesale mandate, Mr. McDowell said he’s focused on ensuring that there are enough smaller licenses that could address some of the same goals proponents of open access conditions and stiff build-out requirements have. 

Rep. John D. Dingell (D., Mich.), the full committee’s chairman, expressed support for the “Carterfone” provisions, saying they could “provide great consumer benefits,” but he also expressed concern that they could lead to higher consumer prices for equipment and services. Chairman Martin and Commissioners Adelstein and Copps said they were confident they would not, while Commissioner Tate said she hoped they wouldn’t, and Commissioner McDowell said he wasn’t confident. 

Commissioners agreed that it was important that rural and regional carriers be able to compete for spectrum in the auction, and Mr. Martin said the band plan contains a mix of license sizes for that purpose. But two Republican lawmakers noted that about 140 rural and regional carriers wrote the FCC recently to express concern that large providers will bid on the mix of licenses in the lower band due to the open-access conditions in the upper band, crowding them out. 

“I think that letter raises some real concerns we have to watch out for,” Mr. Adelstein said, adding there is a need for a mix of licenses. However, the Commissioners seemed irked when Rep. Marsha Blackburn (R., Tenn.) repeatedly pressed them about whether they were more concerned with the fates of rural and regional providers or “giving the open-access experiment to Google.” Mr. Copps replied that he hopes that both can be accommodated. 

Rep. Blackburn is not on the subcommittee but, as she did in another wireless hearing earlier this month, asked to participate in the hearing. In the 2006 election cycle, Verizon Communications, Inc., and AT&T, Inc., were her top contributors, while BellSouth Corp., which is now part of AT&T, was fifth, according to the Center for Responsive Politics. 

During the hearing, Mr. Martin also was queried about whether the FCC would be able to meet a June 30, 2008, deadline for depositing proceeds from the 700 MHz band auction into the U.S. Treasury if the reserve price for the C block is not met and the FCC has to reauction the spectrum. He said he believes that it would. Congress has required the auction to start by Jan. 28, 2008. 

Rep. Vito Fossella (R., N.Y.) grilled the Chairman about whether his open-access provisions could end up costing the U.S. Treasury billions of dollars in lost auction revenues. Mr. Martin replied that the Commission is charged with considering the overall public interest when structuring its policies, adding, “Maximizing taxpayer revenues ... can’t be the only goal.” But he said that auctioning the spectrum via a 22-MHz block would ensure billions more in revenues than if that spectrum was sold in smaller chunks. The larger block “would balance out some of the open-access conditions,” he added. He also said the tough build-out requirements would ensure the spectrum is put to use, adding that he believes incumbents would warehouse frequencies if there were no requirements. 

The Chairman also was asked how his draft order would protect public safety entities in the construction of a shared broadband network. Rep. Charles W. (Chip) Pickering Jr. (R., Miss.) asked for details on the plan’s “dispute resolution mechanism.” Mr. Martin replied that the prospective D block licensee and the public safety licensee would have six months to negotiate a network-sharing agreement, with unresolved issues being decided by the FCC after that. The FCC would have to sign off before the license would be granted. Public safety sources have also said that they have been told by agency officials that they would be able to pull out of any arrangement they didn’t think benefitted them, with the spectrum being reauctioned. Mr. Martin also said that if the commercial licensee defaulted on the license, public safety entities would have an opportunity to acquire its assets. 

In discussing the proposed 700 MHz band rules, lawmakers echoed points they made at the hearing earlier this month on open access and other wireless policies and proposals. As he was at the last hearing, Mr. Pickering was the only Republican to back the “Carterfone” rules, saying it’s not a partisan issue. He also supports a wholesale mandate. 

Rep. Edward J. Markey (D., Mass.), the subcommittee’s chairman, called Mr. Martin’s plan “quite modest. It does not propose requiring existing wireless licensees, who serve over 200 million consumers today, to permit openness for wireless applications or allow consumers to switch from carrier to carrier and take their phone with them. Neither does the Chairman’s proposal encompass such consumer-friendly and innovation-fostering service rules for the entirety of the 700 Megahertz auction. 

“Rather, it is a proposal covering roughly one-third of the spectrum to be auctioned,” Mr. Markey noted. “Frankly, I would prefer the Commission went further in order to better unleash the disruptive nature of market forces into the wireless device and applications market, but the Chairman has clearly made a good start to open things up.” 

Republicans disagreed. “I am very disappointed that a majority of the commission, including the chairman, wants to put conditions on this auction,” said Rep. Joe Barton (R., Texas,) the ranking member of the full committee. “I know that there is a diversity of political affiliation on the commission and that’s as it should be. People like me who have an ‘R’ by their names generally support free markets. I think the fewer fetters you have in terms of conditions on the auction, the more open the process and the better it’s going to be. I also think you're going to get more money if you do it that way.” 

Rep. Fred Upton (R., Mich.), the ranking member on the subcommittee, agreed. “The proposal, now circulating, sounds like an experiment,” he said. “If Google is really right that there is market demand for their business model, they should be lining up to bid in a fair auction - without these requirements. ... If Google wins the auction, it is free to operate the network as it proposes.” Mr. Upton also called Mr. Martin’s proposed reserve price on the open-access block “price fixing.” The online company has told the FCC that it will bid at least $4.6 billion in the auction as long as the Commission adopts all of the open-access provisions it seeks, including a wholesale mandate. 

After the hearing, Mr. Martin expressed optimism at the outcome of the proceeding. “I’m always optimistic I’m going to be able to get three votes for what I end up proposing,” he said. He also said that while he was willing to listen to his colleagues about a wholesale mandate, “What I put forth is, I thought, the most appropriate balance.” He also said he expected the auction to have blind bidding. - Paul Kirby, paul.kirby@wolterskluwer.com 

